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1. Eldawandi T. Conerly was found guilty by aWathdl County jury of two counts of Smple assault



on alaw enforcement officer and one count of aggravated assault on alaw enforcement officer. He was
sentenced to ten yearsfor the smple assault and twenty yearsfor the aggravated assault, for atotd of thirty
years, dl counts to run consecutively.

12. Aggrieved, Conerly now assigns the following issues as error: (1) the trid court committed
reversble error by falling to order sua sponte a competency hearing before alowing him to represent
himsdf, and trid counsd who served as his advisor was ineffective for falling to request such hearing; (2)
thetrid court erred in overruling his mation in limine to excdlude testimony concerning an aleged armed
robbery that preceded the chase, and agun found in hiscar after the car wasimpounded; (3) thetria court
erred in overruling his objection to the admisson of awarrant and a photograph because the State failed
to disclose these items during discovery; (4) the trid court committed reversble error by failing to instruct
the jury on the dements of aggravated assault and refusing to grant limiting ingructions; (5) the
prosecution’ s continuousreferrd to an dleged prior armed robbery and itsingtructionsto thejury inclosing
arguments to hold the armed robbery againgt him violated hisright to afair trid; (6) and the jury's verdict
is againg the overwhdming weight of evidence. Conerly dso contends that the evidenceisinsufficient as
amatter of law to sugtain his conviction. Finding no reversble error, we affirm al issues.

FACTS

13. On June 15, 2001, palice officers in Wdthall County received a warning to be on the lookout
(BOLO) for a man in a white Oldsmobile Cutlass that had been involved in an armed robbery in
Washington Parish, Louisana.  Officers Truitt Smmons, Lee Cotton, and Kyle Huhn each heard the
BOLO over their radios and began patrolling in different areas. Officer Huhn cdled in on his radio and

stated that he had spotted the car at a McDondd' s and that the suspect was insde eating. The officers



decided to wait until the suspect left McDondd' s before approaching him due to safety concerns for
patrons indde the restaurant. \When the suspect, who waslater identified as Eldawandi T. Conerly, came
out of the restaurant, and got into his vehicle and began to drive away, Officer Huhn came up behind him
and turned on his siren and blue lights. Conerly did not stop. Officer Huhn continued to follow him.
Shortly theresfter, Officer Smmons arrived and joined in the chase. Officer Simmons pulled up beside
Conerly’s car and began to motion for Conerly to pull over. Conerly refused to pull over, and Officer
Smmons fell back in behind Conerly. Officers from Pike County were notified that police were in hot
pursuit of the suspect and that they were about to enter Pike County. Officer Cotton joined the pursuit at
the Pike County line. AsConerly entered Pike County, Officers Cotton, Smmons, and Huhn decided to
do arolling road block* to dow Conerly down. Conerly, however, did not stop and drove his car into
Officers Simmons’'s and Huhn's cars? Conerly continued driving and the police officers continued to
pursue him while trying to get him to pull over. The chase finally ended in aresdentid area, and Conerly
jumped out of his vehicle and ran into awooded area. He was not apprehended until almost ayear later.
Additiond factswill be related during the discusson of the issues.
ANALY SIS AND DISCUSSION OF THE ISSUES
(1) Competency Hearing/I neffective Assistance of Counsel

14. Conerly firgt alegesthat the trid court failed to order a competency hearing before dlowing him

1Officer Huhn testified that arolling road block is when the officerstry to get as many patrol cars
ahead of the suspect as possible, so that they can surround or “box” the suspect in. He Stated that once
this happens, the officers will dow down or stop if they can to keep the suspect from harming the public
or other officers.

2Officer Cotton testified that during the chase, Conerly also hit his car, and pointed a gun a him.
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to represent himsdlf, and asaresult, hiswaiver of right to counsdl was neither voluntary nor intdligent. He
further dlegesthat his attorney was ineffective in failing to request such hearing.

5. The State submits that Conerly’ sineffective assstance of counsel dam is without merit snce he
waived representation of counsel, and his attorney sat merely in an advisory capecity.

T6. Conerly rdieson Howard v. State, 701 So. 2d 274 (Miss. 1997) insupport of hisargument that
he should have been given a competency hearing before being alowed to represent himself. In Howard,
the Missssippi Supreme Court held that “[€]venwheretheissue of competency to stand trid hasnot been
raised by defense counsd, the trid judge has an ongoing responsbility to prevent the trid of an accused
unableto asss inhisowndefense” 1d. at 280. The defendant in Howard waived hisright to counsd and
represented himself. He was convicted and sentenced to death. 1d. at 275-76. On apped, the court
reversed and remanded the case for anew trid, finding that the defendant was not competent to represent
himsdf and that hiswaiver of right to counsel was not voluntary. The court noted that atrid judge hasan
obligation to order a competency hearing whenever a “reasonable question of the defendant’ s [mentd]

capacity arises.” 1d. at 281. The court also stated that the determination of what isreasonablerestslargely
withinthe discretion of thetrid judge since he seesthe evidencefirst hand, and observesthe demeanor and
behavior of the defendant. 1d.

q7. The Howard court set forth afive-part test to determine if a defendant is competent to and trid.

The court held that before a defendant can be said to be capable of an inteligent and knowing waver of
[hig] right to counsd, it must be shown that the defendant is able to satisfy the criteria for competency to
dand trid, that is, be able to (1) perceive and understand the nature of the proceedings, (2) rationdly

communicate with his atorney about the case, (3) recdl rlevant facts, and (4) testify in his own defense
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if gppropriate. Id. at 280. The defendant’ s ability to satisfy the foregoing criteriamust be commensurate
with the severity and complexity of the case. 1d.

118. We find that Conerly’s reliance on Howard is misplaced. Conerly, unlike the defendant in
Howard, did not exhibit behavior which reasonably should have raised a question as to his ahility to
represent himself, or his competency to stand trial.  Further, throughout trid, the defendant in Howard
congtantly exhibited numerous ingtances of paranoid behavior such as repeatedly expressng a beief that
the dlegations againg him were the result of aconspiracy, and that hisfamily members were the oneswho
committed the murder and framed him. The defendant even argued to the jury that one of the jurors may
have committed the crime. Additionaly, al four attorneys who attempted to represent the defendant
suggested to the court that he was not competent to assist in his own defense.

19.  Wefind nothing intherecord to suggest that acompetency hearing waswarranted in this case, and
Conerly faled to provide evidence that would support his assertion that thetrid judge should have ordered
the hearing sua sponte.  Therefore, thisissue lacks merit.

110.  Wefurther find that Conerly’ sineffective assstance of counsd dlamissmilarly without merit. The
record reflects that Conerly requested a court-gppointed attorney on June 3, 2002, and thereafter the
attorney filed severd motions on Conerly’s behaf before trial began. The atorney filed a walver of
aragnment on June 3, and Sgned an order entered on June 24 pursuant to an omnibus hearing. The
attorney ao filed amotion to dlow the jury to view Conerly’ s vehicle. Although it is unclear at exactly
what point Conerly choseto represent himsalf, the record doesreflect that on thefirst day of trial, Conerly
expressed his desire to the trid judge to represent himsdf. The record dso reflects that Conerly waived

his right to counsd, and his attorney was gppointed to St merdly in an advisory capacity. “As stand-by



counsd, [adefense attorney] is without authority, discretion or control, and the charge that he rendered

conditutiondly ineffective assstanceiswithout merit.” Estellev. State, 558 So. 2d 843, 847 (Miss. 1990).

(2) Motion in Limine
11. Conerly’snext dlegation of error concernsthetrid judge srefusd to grant hismotion in limineto
exclude evidence pertaining to a previous armed robbery for which he had not been convicted, and
evidence concerning agun found in his car after the chase.
112. “Therdevancy and admisshility of evidence are largely within the discretion of thetria court, and
reversa may be had only where that discretion has been abused.” Parker v. State, 606 So. 2d 1132,
1136 (Miss. 1992). “[Thig| discretion must [however] be exercised within the boundaries of the
Mississppi Rulesof Evidence” Id.
113. Before trid began, Conerly made a motion in limine to prevent the State from mentioning the
BOLO that semmed from an dleged armed robbery in Louisana, and to exclude the gun found in his car
after the chase ended. The judge denied the motion and alowed both piecesof evidenceto comein. The
judge stated that the BOLO was a necessary part of the State's case because it gave police probable
cause to stop Conerly in the first place. He [the judge] stated that he would give the jury a limiting
ingruction to only consider the BOLO in establishing the purpose for stopping Conerly. The record
reveds, however, that the judge failed to give the ingtruction for reasons unexplained in the record.
14. We find that the trid judge did not abuse his discretion in admitting the BOLO and gun into
evidence because these items were essentiad to the State' s presentation of a complete and coherent story

to the jury. “Evidence of aprior crimind activity on the part of one crimindly accused is inadmissable



wheretheprior offensehasnot resultedinaconviction.” Levy v. State, 724 So. 2d 405, 408 (112) Miss.
1998. However, the State has a legitimate interest in telling a rational and coherent story of what
happened. Id. “Where substantially necessary to present to the jury the complete story of the crime,
evidence or testimony may be given though it may reved or suggest other crimes.” 1d. Here, theadmission
of testimony about the BOL O and gun was necessary for the jury to get afull and complete picture of the
facts asthey exiged a the time of the crime. Therefore, thisissue lacks merit.

(3) Discovery Violation
115. Conerly next cdlams that the Stat€' s fallure to disclose dleged exculpatory evidence prior to trid
resulted in his receiving an unfar trid. The State counters that Snce Conerly falled to object & trid, this
issue iswaived.
916. Prior totrid, Conerly informed the judge that he wanted to *ask him about discovery.” Thetrid
judge ingtructed Conerly that he should object if the State tried introducing anything that was not furnished
to him during discovery. The judge further informed Conerly that if something had not been disclosed,
Conerly needed to make an objection and the judge would rule on it.
17.  Conerly now clamsfor the firg time on gpped that the State failed to disclose during discovery
an offense report from Officer Huhn, an arrest warrant from the State of Louisiana, and photographs of
Officer Smmon’ svehicle after the chase. However, “falure to make a contemporaneous objection at trid
condtitutes awaiver of any error subsequently assigned.” Mowad v. State, 531 So. 2d 632, 634 (Miss.
1988). The record revedsthat Conerly did not object to Officer Huhn' s offense report on the basis that
it was not presented during discovery, nor did Conerly object to the officer’ stestimony that Conerly hit his

police car aswell as another police car during the chase. Similarly, Conerly did not object to afax of the



arrest warrant from Louisiang, or the photographs of Officer Smmons's car. As a result, thisissue is
procedurally barred and not properly before the Court for consideration.

(4) Jury Instructions
118. Conerly contends that the trid court erred in faling to indruct the jury on the dements of
aggravated assault. Conerly dso argues that the trid court erred in refusing to grant his proposed
ingruction D-3 as a curative ingruction for testimony concerning the BOLO . The State maintains that
Conerly did not make an objection at tria, and therefore, did not preservetheissuefor gppea. The State
as0 submits that the jury was correctly instructed onthe crimes of aggravated assault and ssimple assaullt.
119.  We have thoroughly searched the record and do not find an ingtruction defining the e ements of
aggravated assault. If such an ingtruction was given, itisnot intherecord beforeus. We agree, however,
with the State's assertion that Conerly did not object to the ingtructions that were given. The problem
though is not with what was given but what was not given.
120. Before a conviction may stand the State must prove each dement of the offense. Ballenger v.
State, 761 So. 2d 214, 217 (115) (Miss. 2000). Not only isthis a requirement of the law of this State,
but due process requires that the State prove each e ement of the offense beyond areasonable doubt. 1d.
921. Thefallure, however, to give an ingtruction on an dement of acharge does not mean that the State
faled to proved the dement. Our supreme court has held that the failure to give an ingtruction on an
element of acapitd murder chargeis subject to the harmless error andyss. Kolberg v. State, 829 So.
2d 29, 51 (143) (Miss. 2002). Theingtructionswhich were given in Kolberg did not includeaningtruction
defining the underlying felony of felonious child abuse. Id. at (142).

922.  Our caseis different from Kolberg in tha herethe trid court did not give asingle ingtruction on



aggravated assault. The ingtruction for count two, the aggravated assault charge, reads asfollows:

The Court ingtructs the jury that next you are to consider whether or not the defendant,
Eldawandi Tarloytauruss Conerly dso known as Eldawain Conerly, isguilty of the charge
of aggravated assault on a law enforcement officer as to count two. If the jury so finds
unanimoudy and beyond a reasonable doubt then you should return a verdict of guilty as
to aggravated assault on alaw enforcement officer asto count two.

The Court further ingtructs the jury that if the jury is unable to unanimoudy agree beyond
areasonable doubt that the defendant is guilty of aggravated assault on alaw enforcement
officer asto count two, then the jury may consder whether or not the defendant is guilty
of the lesser included offense of smple assault on alaw enforcement officer.

If you find from the evidence in this case beyond areasonable doubt, that on or about the
15th day of June, 2002, the defendant Eldawandi Tarloytauruss Conerly aso know as
Eldawain Conerly did wilfully, unlawfully, fdonioudy, purposaly and knowingly attempt by
physcd menace to put another, namely one Lee Cotton, a human being, in fear of
imminent serious bodily harm, a atime when he, the said Lee Cotton, wasthen and there
a duly appointed, sworn and acting law enforcement officer for the Walthal County
Sheriff"s Department, by then and there wilfully, unlawfully, felonioudy, purposdy and
knowingly striking the motor vehicle driven by the said Lee Cotton with a motor vehicle
driven by the said Eldawandi Tarloytauruss Conerly dso known as Eldawain Conerly,
while he, the said Lee Cotton, was then and there acting within the scope of his duty and
office asalaw enforcement officer of Walthal County, Mississppi, asaforesaid, then you
should find Eldawaneli Conerly aso known as Eldawain Conerly guilty of smple assault
on alaw enforcement officer asto count two.

If the State has failed to prove any or dl of the essentid dements of the crime of smple

assault on alaw enforcement officer as to count two, then you should return a verdict of

not guilty asto count two.
723. Thedements of aggravated assault are (1) attempting to cause or causing serious bodily injury to
another purposaly, knowingly or recklessy under circumstances manifesting extreme indifference to the
vaue of human life or (2) attempting to cause or purposely or knowingly causing bodily injury to another

with a deadly weapon or other means likely to produce degth or serious bodily harm. Miss. Code Ann.

§ 97-3-7 (Supp. 2003).



924. Ingructions were given which informed the jury of the dements of smple assault and the State's
burden to prove every materid ement of the charges. The jury was dso given thisingruction relaing to
adeadly weapon:

The Court ingructs the jury that the question of "what is a deadly wegpon” is a question

of fact for thejury. Whilethe use of amotor vehicle ordinarily would not conditute the use

of a deadly wesgpon, the jury may find that the use of a motor vehicle can condtitute a

deadly wegpon if it can be used as a means or force likely to produce degth.
While ingtructions are to be read and considered as a whole, the instructions when read and considered
together did not inform the jury of the dements which it had to find before it could convict Conerly of
agoravated assaullt.

125. Having determined that the jury was not instructed as to the elements of the charge of aggravated
assault and that the problem was not cured by other ingtructions, we look to seeif this error is harmless.
The test for determining whether a condtitutional error is harmless is whether "it appears beyond a
reasonable doubt that the error complained of did not contribute to the verdict obtained.” Kolberg, 829
So. 2d at 50 (1139) (quoting Neder v. United States, 527 U.S. 1, 15-16 (1999)).

726. The crimeof aggravated assault isnot comprised of numerous or complex eements. And thefacts
of thiscaseareample. Conerly, in hisvehicle while traveling at some significant rate of speed, knowingly
and intentionally rammed police officersin theirs. It is self evident that one who does such an act isacting
recklesdy under circumstances manifesting extreme indifference to the vaue of human life. Therefore,
dthough the trid court failed to indtruct the jury of the elements of aggravated assault, we can say with

confidence that it appears beyond a reasonable doubt that the absence of the eement ingtruction did not

cause or contribute to the jury reaching the verdict that it reached. Consequently, we find this error to be
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harmless. If thejury had not been ingtructed on Smple assault and the evidence was dight, we might have
a different stuation, for the jury might have convicted Conerly of the greeter offense not knowing thet it
could have convicted him of thelesser offense. But the evidenceis overwheming that Conerly used hiscar
in a manner which clearly indicated that he was atempting to cause serious bodily injury with a deadly
wegpon (the car) or under circumstances manifesting extreme indifference to the value of human life,
927.  Conerly dso complains of being denied the following ingtruction:

The Court ingtructs the jury that no person may be convicted of a crime based upon his

reputation or character. In order to convict the Defendant of the charges againg him, the

evidenceinthiscase must prove beyond areasonable doubt that heisguilty of that offense.
128. The State objected to the ingtruction on the basis that it was not applicable since there was no
reputation and character evidence presented during trid. The trid judge denied the ingtruction. “The
generd ruleisthat dl indructions must be supported by the evidence” Haggerty v. Foster, 838 So. 2d
948, 954 (14) (Miss. 2002). “An ingtruction not supported by the evidence should not be given.” Id.
Wefind no error in the trid judge's ruling on thisissue.
129. Asto Conerly's argument that thetrid judge erred in not giving sua sponte alimiting ingruction,
we likewise find no merit. Evidence of other crimesis admissible whennecessary to tell acomplete story
tothejury. Levyv. State, 724 So. 2d 405, 408 (112) (1998). It wasimportant that the jury understand
why the officerswere chasing Conerly. Onthesefacts, it isdoubtful that alimiting instruction wasrequired.
But even if one was required, the failure to give it was indeed harmless. “Harmless error analysisis
goplicable in caseswherethetria court doesnot sua spontegive[a) limiting ingruction when MRE 404(b)
evidence is admitted.” Webster v. State, 754 So. 2d 1232, 1240 ( 22) (Miss. 2000). “An error is

harmlesswhen it is gpparent on the face of the record that a fair-minded jury could have arrived a no
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verdict other than that of guilty.” Floyd v. City of Crystal Sorings, 749 So. 2d 110, 120 (137) (Miss.
1999).

(5) Prosecutor’s Arguments
130.  Conerly arguesthat the prosecution’ sstrategy of continuoudy referring to the armed robbery, and
indructing thejury to hold thisagaingt him in both the prosecution's opening and closing statementsviolated
hisright to afar trid. The State maintains that the armed robbery was not argued as a prior offense but
as areason for the chase, and that the trid judge had aready ruled that it could be mentioned.
131. Any dlegedly improper prosecutoriadl comment must be evauated in context, taking into
cong derationthe circumstances of the casewhen deciding the comment’ spropriety. Brooksv. State, 763
S0. 2d 859, 864 (1112) (Miss. 2000). Thetest for determining if [an dleged] improper argument by the
prosecutor to the jury requires reversd is “whether the natural and probable effect of the prosecutor’s
agument creates an unjust prgudice againg the accused that results in a decison influenced by the
prgudice” 1d.
132.  Evduding the statements in the context in which they were made, we find that the prosecutor’s
statements did not create unjust prejudice against Conerly and did not result in a verdict influenced by
prgudice. Likewise, dthough Conerly had not been convicted of the armed robbery charge, testimony
touching upon the robbery was nevertheless essentia to relaying to the jury acomplete story regarding the
chase. Again, dthough evidence of prior crimind activity is inadmissable where the prior offense has not
resulted inaconviction, it neverthelessmay be given when substantialy necessary to present to thejury the
complete story of acrime.

(6) Weight and Sufficiency of Evidence
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133.  Conaly find argument isthat the jury’ s verdict was agang the overwheming weight of evidence
and tha the evidenceisinsufficient asametter of law to sugtain hisconviction. Although Conerly indicates
in the caption to this issue that the verdict was against the overwheming weight of the evidence, the
argument which hemakesin support of theissue, goesto the sufficiency and not thewelight of the evidence.
However, we consider both arguments.

134. “Thestandard of review for adenial of adirected verdict, peremptory instruction, and aJNOV are
identica. Hawthorne v. Sate, 835 So. 2d 14, 21 (131) (Miss. 2003). A motion for aJNOV, aswell
asamotion for adirected verdict and request for aperemptory ingtruction, chalengesthelegd sufficiency
of theevidence. McClainv. State, 625 So. 2d 774, 778 (Miss. 1993). Ontheissue of lega sufficiency,
reversal can only occur when evidence of one or more of the eements of the charged offense is such that
“reasonable and fair-minded jurors could only find the accused not guilty.” Hawthorne, 835 So. 2d at 21
(1131).

135.  We find that ample evidence was offered by the State in support of Conerly’s conviction. The
undisputed evidence reveds that Conerly led police on a chase that spanned over two counties. The
evidence aso showed that the police attempted to stop Conerly numerous times, but he refused to stop,
hitting three police carsin the process. Accepting the evidenceinthelight most favorableto the State, the
jury wasjustified in finding Conerly guilty.

136.  Wenow turn to theweight of evidenceissue. Asdigtinguished fromamotion for adirected verdict
or aJNOV, amotion for a new trid asks a court to vacate the judgment on the grounds related to the
weight of the evidence. Smith v. State, 802 So. 2d 82, 85-86 (T111) (Miss. 2001). Our standard of

review for clamsthat aconvictionisagans the overwhelming weight of the evidence, or that thetrid court

13



erred in not granting amotion for anew tria, has been sated asfollows:

[An gppellate court] must " accept astrue the evidence which supports the verdict and will
reverse only when convinced that the circuit court has abused its discretion in failing to
grant anew trid.” A new trid will not be ordered unlessthe verdict is so contrary to the
overwhdming weight of the evidence that to alow it to stand would sanction
"unconscionableinjugtice.”

Todd v. State, 806 So. 2d 1086, 1090 (111) (Miss. 2001) (quoting Crawford v. State, 754 So. 2d
1211, 1222 (Miss. 2000)).

1137.  For the reasons discussed in the foregoing section, we find no merit tothisissue. Itissufficient to
say that the evidence presented by the State in support of Conerly’ s conviction precludes any finding that
an unconscionable injustice will occur if the verdict is dlowed to stand.

188. THE JUDGMENT OF THE WALTHALL COUNTY CIRCUIT COURT OF
CONVICTION OF COUNT ONE, SSMPLE ASSAULT ON A LAW ENFORCEMENT
OFFICER, AND SENTENCE OF FIVE YEARS, COUNT TWO, AGGRAVATED ASSAULT
ON A LAW ENFORCEMENT OFFICER, AND SENTENCE OF TWENTY YEARS, AND
COUNT THREE, SSMPLE ASSAULT ON A LAW ENFORCEMENT OFFICER, AND
SENTENCE OF FIVE YEARS, WITH SENTENCES TO RUN CONSECUTIVELY FOR A
TOTAL OF THIRTY YEARSIN THE CUSTODY OF THE MISS SSIPPI DEPARTMENT OF
CORRECTIONS, WITH THE FIRST FIFTEEN YEARS TO SERVE AND THE LAST
FIFTEEN YEARS ON POST-RELEASE SUPERVISION, AND PAYMENT OF $1,000 FINE
AND FULL RESTITUTION, IS AFFIRMED. ALL COSTS OF THIS APPEAL ARE
ASSESSED TO WALTHALL COUNTY.

KING, CJ., BRIDGES, PJ., LEE, MYERS, CHANDLER AND GRIFFIS, JJ.,
CONCUR. SOUTHWICK, P.J., NOT PARTICIPATING.
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